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The purpose of this article is to explore why marketing claims of Cana-
dian telecommunications providers have sparked a comparatively 
large amount of litigation in recent years, to examine the nature of that 
litigation, and to review the strengths, weaknesses and distinctive char-
acteristics of the various legal and extra-legal mechanisms available to 
address problematic advertising practices of the sector. This analysis 
forms the basis for a number of recommendations for reform. While the 
significant usage of certain existing Competition Act-based mechanisms 
to address misleading telecommunications advertising, together with 
the existence and use of options outside the Competition Act, might lead 
an observer to conclude that a properly functioning and comprehensive 
array of redress approaches are optimally provided at the present time, 
this article suggests that there are limitations associated with the current 
mechanisms, and opportunities for improvements that would be poten-
tially beneficial to all parties concerned.

Le présent article vise à examiner les raisons pour lesquelles les 
indications publicitaires des fournisseurs canadiens de services de 
télécommunication ont suscité un nombre relativement important de 
litiges depuis quelques années. Il examine aussi la nature de ces litiges 
ainsi que les forces, les faiblesses et les caractéristiques particulières des 
divers mécanismes juridiques et extrajuridiques qui peuvent être mis en 
œuvre face aux pratiques publicitaires problématiques du secteur. Cette 
analyse jette les bases d’une série de recommandations de réforme. Vu 
l’utilisation fréquente de certains mécanismes actuels fondés sur la Loi 
sur la concurrence ainsi que le recours à d’autres options indépendan-
tes de la Loi, un observateur pourrait conclure qu’il existe un éventail 
optimal de recours efficaces et diversifiés. L’article indique toutefois que 
les mécanismes actuels souffrent de certaines limites et qu’il y a des pos-
sibilités d’améliorations susceptibles d’être bénéfiques pour toutes les 
parties concernées.
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Introduction

Canadian telecommunications providers1 have been described 
as “fierce competitors with enormous budgets who aggres-
sively market”2 their services. Even a cursory review of Can-

adian court decisions3 and media headlines4 in recent years reveals 
that the marketing practices5 of these providers have been the source 
of considerable controversy, leading among other things to a prolifer-
ation of misleading advertising-based6 litigation initiated variously by 
the Competition Bureau,7 by telecommunications providers against 
each other,8 and by consumers.9 Claims by Canadian telecommunica-
tions providers concerning which of them has “the fastest” or “most 
reliable” product, and the “least dropped calls” have all been the 
subject of legal actions,10 as have been representations concerning the 
price of telecommunications services and the related benefits of par-
ticular telecommunications service packages,11 and the effect of dis-
claimer clauses.12 In contrast, misleading advertising issues in other 
major federally regulated sectors, such as the banking and airlines 
industries, have attracted comparatively little litigation.13 Beyond the 
Canadian experience, evidence suggests that somewhat similar prob-
lematic marketing activity involving the telecommunications sector is 
taking place and attracting attention,14 although it would not appear to 
have led to the large amount of litigation taking place in recent years 
in Canada.

The purpose of this article is to explore why marketing claims of 
Canadian telecommunications providers have sparked a compara-
tively large amount of litigation in recent years, to examine the nature of 
that litigation, and to review the strengths, weaknesses and distinctive 
characteristics of the various legal and extra-legal mechanisms avail-
able to address problematic advertising practices of the sector. This 
analysis forms the basis for a number of recommendations for reform. 
While the significant usage of certain existing Competition Act-based 
mechanisms to address misleading telecommunications advertising, 
together with the existence and use of options outside the Competition 
Act, might lead an observer to conclude that a properly functioning and 
comprehensive array of redress approaches are optimally provided at 
the present time, analysis undertaken here suggests limitations associ-
ated with the current mechanisms, and opportunities for improvements 
that would be potentially beneficial to all parties concerned. 
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 In the first part of the article, a brief exploration is undertaken of 
possible factors explaining the comparatively high number of legal 
actions targeting marketing claims of Canadian telecommunications 
providers. Notable factors identified include the recent introduction 
of new competitors into the sector, the rapidly-evolving technologies 
associated with telecommunications that have the effect of stimulating 
ever-changing marketing campaigns reflective of the new technolo-
gies, and the evolving nature of the legal regime. Following this is a 
review of the existing legal and extra-legal mechanisms available to 
address such activity, including Competition Act criminal prosecutions, 
Competition Bureau-initiated civil track actions, competitor or con-
sumer private legal actions under Competition Act s. 36, competitor 
tort-law based actions, consumer class actions based on a number of 
grounds, provincial strict liability offence-based actions, and self-reg-
ulatory approaches. While the focus in this article is on those options 
found in the Competition Act (since its provisions have to date been 
most frequently employed to address allegedly deceptive telecommu-
nications practices), the available non-Competition Act options are also 
canvassed. The distinctive characteristics of each option are discussed, 
as revealed by actions undertaken to date. This is followed by a review 
and analysis of the strengths and limitations of each approach, and 
proposals for reform. Finally, a brief set of conclusions is provided.  

Explanatory Factors Underlying Current Litigation 

The suggestion made in this article is that the rise in litigation con-
cerning the accuracy of telecommunications claims is the product of a 
number of factors, which are briefly reviewed in this section.

1. Introduction of new competitors into the Canadian 
telecommunications sector

Recent activity and decisions by the Canadian Radio-Television and 
Telecommunications Commission (CTRC) suggest a desire on its part 
to resist telecommunications industry concentration among a limited 
number of players, and to favour the opening of the sector to a more 
numerous and diverse set of competitors.15 In 2007, the federal govern-
ment decided to allow new wireless telecommunications providers 
to compete for the same population of consumers, putting pressure 
on all providers to identify unique advantages of their services when 
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compared with their competitors. The nature of the increasingly com-
petitive environment is well captured by Marocco, J., in the 2011 Ontario 
Superior Court decision of Commissioner of Competition v. Chatr Wire-
less Inc., concerning an application by the Bureau for a sealing order in 
respect of certain commercially sensitive information, where he sum-
marized the situation underlying the litigation in question in that case 
as follows: 

The Canadian wireless telecommunications market was, until 
recently, composed primarily of three companies: Bell Canada, 
Telus Communications Co. and Rogers Communications Inc.   
These three companies controlled 95% of the wireless telecom-
munication market in 2007 when the Government of Canada 
announced the exclusive sale of wireless bandwidth to new 
service providers. The Government of Canada’s intention was to 
increase competition and choice for Canadian consumers and 
businesses, and, at the same time, reduce Canadian wireless 
telecommunication rates which were among the highest in the 
world.16  

As telecommunications providers seek to position their products and 
services as superior to those of their competitors, some have resorted 
to claims concerning their purported unique features and capabilities. 
Thus, for example, in Telus Communications Co. v. Rogers Communica-
tions Inc., the litigation revolved around the attempt by Telus to obtain 
an interlocutory injunction to compel Rogers to refrain from making 
what Telus viewed as unsupportable claims that it had “Canada’s most 
reliable network” and “Canada’s fastest network.” The financial stakes 
underlying telecommunications sector campaigns based on represen-
tations of this type are high. For instance, in the aforementioned Telus 
v. Rogers litigation, Telus claimed that “the pre-Christmas retailing 
period represents the busiest time of the year for the sale of mobile 
devices, and that it would suffer irreparable harm in the event that 
Rogers continued its advertising campaign.”17 The British Columbia 
Court of Appeal upheld the granting of the interlocutory injunction 
concerning the claim by Rogers that it was “Canada’s most reliable 
network” (and on its own volition, Rogers ceased advertising itself as 
having “Canada’s fastest network”). 



82 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE Vol. 26, No. 1

2. The fast evolving nature of the technologies involved in 
telecommunications

The technologies associated with consumer-oriented telecommuni-
cations are constantly changing. As they do, providers are continually 
improving and adjusting their consumer features, options, and market-
ing campaigns to reflect the new technological developments. Failure 
to refresh and adjust marketing campaigns can result in setbacks. Thus, 
for example, in the Rogers v. Telus litigation discussed immediately 
above, Rogers was compelled to withdraw its “fastest” and “most reli-
able” marketing campaign when Bell Canada and Telus adopted “GSM 
technology and the HSPA and HSPA+ protocols,” thereby transition-
ing from less advanced EVDO technology18 that they had previously 
been using. In effect, the change in technologies used by Bell Canada 
and Telus shifted the basis for the pre-existing marketing campaign of 
Rogers, leading to a successful competitor challenge concerning the 
empirical basis for the performance claims of Rogers.

A current enforcement action by the Competition Bureau against 
wireless competitors Rogers Telecommunications Inc., Bell Canada, 
Telus Communications Co,19 and others revolves around premium 
texting services for mobile phones, and the adequacy of cost disclo-
sures associated with such services.20 The entire field of premium 
texting services for mobile phones represents a technological innova-
tion and customer option that was not widely available ten years ago. 
This technological development opened the door for marketing activi-
ties that, as the ongoing enforcement action indicates, the Bureau 
considers to be potentially luring unsuspecting consumers into assum-
ing unexpected costs:21 in effect, the intricacies of payment for a new 
innovation in premium texting services, and the claims concerning the 
prices of such services, has become a source of litigation. 

3. Evolving Regulatory Landscape

In addition to the introduction of new competitors in the tele-
communications service provider sector, and evolving technologies 
underlying such services, the regulatory landscape itself is also in 
flux. For example, in 2009, the Competition Act22 was amended, with 
the administrative penalties for engaging in the identified mislead-
ing practices substantially increased (e.g., for corporations, from a 
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previous maximum of $100,000 for a first offence to $10 million for a 
first offence); as well, for criminal deceptive marketing offences, the 
maximum term of imprisonment was increased to 14 years (previously 
5 years).23 In an apparent effort to build on these amendments, the 
Competition Bureau has indicated that enforcement is now an identi-
fied priority.24 

Also in 2009, section 224 of the Quebec Consumer Protection Act25 
pertaining to misleading advertising was amended to clarify that “the 
price advertised must include the total amount the consumer must 
pay for the goods or services.”26 The potential application of this pro-
vision (together with related provisions such as ss. 12, 219 and 228 of 
the Act) to telecommunications providers is illustrated by the recent 
announcement of a consumer class action against a Quebec tele-
communications provider for restitution on the amounts allegedly 
improperly charged for telecommunications services.27 

There have also been developments in terms of court interpretations 
of certain relevant provisions. For example, in Telus Communications 
Co. v. Rogers Communications Inc., the Court of Appeal concluded that 
s. 36 of the Competition Act, which provides a civil remedy for a person 
who alleges that he, she, or it has suffered damages by reason of a viola-
tion of Part VI of the Act, can lead to an interim injunction, even though 
s. 36 does not specifically indicate that private parties have the right 
to seek injunctive relief.28 In 2012, in Richard v. Time Inc,29 an action 
concerning the misleading representation provisions of the Quebec 
Consumer Protection Act (CPA), the Supreme Court of Canada pro-
vided new guidance concerning the level of sophistication (modest) 
expected of an average consumer when confronted with advertis-
ing “fine print,”30 an interpretation that could have repercussions for 
telecommunications marketing under the Quebec legislation, the con-
sumer protection legislation of other provinces, and potentially the 
Competition Act as well.31

4. Differing Perspectives Concerning the Legality of
Enforcement Options 

A review by the author of Canadian legal actions pertaining to mis-
leading advertising representations of telecommunications providers 
suggests differing interpretations concerning the authority, benefits, 
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costs, and effects of using different regulatory tools. In some cases, this 
has led to markedly different litigation responses by competitors to 
government enforcement actions. For example, for two separate civil 
actions brought by the Commissioner against Bell Canada on the one 
hand, and against Rogers Communications on the other, the two com-
panies responded in significantly different ways. Bell Canada agreed 
to a consent order involving payment of a $10 million administrative 
monetary penalty (AMP), with a Bell spokesman reported as noting 
that“[w]hile we totally disagree, we agreed to resolve the issue with the 
consent agreement and move forward rather than grinding through a 
lengthy and costly legal challenge.”32 

In contrast, facing a $10 million AMP, Rogers Communications has 
chosen to challenge the constitutionality of Competition Act provisions 
which authorize the imposition of administrative penalties of that 
magnitude through a civil process (alleging that this is contrary to the 
protections associated with penal processes, per Charter s. 7 and s. 11) 
and to challenge the constitutional authority under the Act to require 
companies to make “adequate and proper” tests of a proper perfor-
mance before making advertising claims with the burden of proof being 
on the party making the representations (alleging that this provision is 
contrary to the Charter s. 2 protections for freedom of expression and 
not justifiable under s. 1).33 The difference in litigation approaches of 
Bell Canada and Rogers Communications to the civil track proceedings 
they faced or are facing may suggest contrasting competitor conclu-
sions concerning the legality of certain Competition Act enforcement 
actions, and concerning the appropriate strategies for responding to 
such actions. More is said concerning the distinctive attributes, advan-
tages and disadvantages of the various enforcement options below.

Taken together, these evolving and interacting factors create uncer-
tainty and volatility – if not a “perfect storm” for litigation concerning 
representations of telecommunications providers, then at least what 
could be more modestly described as “a fertile subject” for such litigation.

Examining the Mechanisms Available to Address Misleading 
Telecommunications Advertising 

Although the lion’s share of activity to address telecommunications 
representations has been undertaken pursuant to Competition Act 
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provisions, a number of other options are also available and some have 
been used as a basis for action. For the purposes of this article, seven 
mechanisms have been identified as currently applicable:

•	 criminal offence prosecutions brought by the Attorney General 
of Canada under the Competition Act;

•	 Bureau-initiated civil track actions under the Competition Act;

•	 competitor or consumer private actions brought under s. 36 of 
the Competition Act;

•	 competitor against competitor tort-based actions;

•	 consumer class actions (drawing on the Competition Act and 
otherwise);

•	 provincial strict liability offence-based enforcement actions; and

•	 self-regulatory approaches developed by Advertising Standards 
Canada.

Each of these options is reviewed below, drawing where possible on 
existing or current actions pertaining to telecommunications provider 
representations. 

Federal Criminal Prosecutions Pursuant to ss. 52(1) of
the Competition Act

At the federal level, the Competition Act has been the key legislation 
used to address deceptive representations of telecommunications 
providers, although other federal legislation could apply.34 The Com-
missioner of Competition and the Department of Public Prosecutions 
can initiate actions35 to address misleading claims using either of the 
criminal or civil tracks provided under the Competition Act. Looking 
first at the criminal provisions, sub-section 52(1) of the Competition Act 
is the key criminal provision potentially applicable to address mislead-
ing claims. Sub-section 52(1) stipulates that:

[n]o person shall, for the purpose of promoting, directly or 
indirectly, the supply or use of a product or for the purpose of 
promoting, directly or indirectly, any business interest, by any 
means whatever, knowingly or recklessly make a representation 
to the public that is false or misleading in a material respect.
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Under this provision, a representation could be characterized as 
false (i.e., incorrect), or it could be characterized as misleading (i.e., not 
necessarily factually incorrect, but nevertheless unacceptably decep-
tive). Because the promotional representation can be made “by any 
means whatever,” it does not matter whether the promotion occurred 
in a newspaper, on television, on the internet, on a billboard, or other-
wise. A successful prosecution under ss. 52(1) involves proof beyond a 
reasonable doubt that the representation was knowingly or recklessly 
made.36 To attract liability, it must also be established that the false or 
misleading claim was material, meaning likely to influence a consumer 
into buying or using or otherwise altering their conduct: an inconse-
quential inaccuracy will not attract liability. Sub-section 52(4) provides 
further elaboration on the test for determining liability:

[i]n a prosecution for a contravention of this section, the general 
impression conveyed by a representation as well as its literal 
meaning shall be taken into account in determining whether 
or not the representation is false or misleading in a material 
respect. 

Pursuant to ss. 52(1.1), it is not necessary to prove that any person 
was actually deceived or misled.

In Bell Mobility Inc. v. Telus Communications Co.37 the Court applied 
ss. 52(1) as follows:

[ f]irst, the trial judge must determine the general impression 
conveyed to consumers, based only on the representations 
actually made in the advertisements. This is the impression 
formed by consumers upon seeing the advertising in its intended 
form. Once assessed in light of the information presented to the 
consumer in the body of the advertisement, the impression is 
fixed as the impression of the average consumer. ... I would only 
add that s. 52(4) requires that the trial judge also examine the 
literal meaning of the representation in determining whether 
the advertisement is false or misleading.... The second step of 
the test requires the court, having regard to extraneous facts if 
necessary, to gauge whether the impression conveyed to con-
sumers by the representation is false or, alternatively, misleading 
in a material respect. Only at this stage is extraneous evidence 
considered, not to alter the general impression, but to gauge 
whether the impression is false or misleading. 38
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The fact that actual deception as a result of an advertisement is not 
necessary, and that the impression of an envisaged fictional “average 
consumer” is relevant to determinations of guilt or innocence, has 
opened the door to judicial explorations of the characteristics of such 
average consumers.39  The penalties following conviction under ss. 2(1) 
on summary conviction include fines of up to $200,000 and/or impris-
onment for up to one year, or on indictment, unlimited fines (in the 
discretion of the court) and/or imprisonment for up to 14 years. 40 

While technically, a choice is available under the Competition Act 
concerning whether to pursue an allegedly false or  misleading adver-
tising claim through either  a  criminal  enforcement  action under 
ss. 52(1), or via the “civil track” provisions under Part VII.1 of the Act, 
a Competition Bureau Information Bulletin has indicated that the 
Bureau will pursue the civil track unless clear and compelling evidence 
shows that the misleading claims were intentional and that it would 
be in the public interest to bring a criminal prosecution. 41 The Com-
petition Act stipulates that no proceedings may be commenced under 
ss. 52(1) against a person against whom an order is sought under Part 
VII.I on the basis of the same or substantially the same facts as would 
be alleged in proceedings under ss. 52(1).42 To date, there have been no 
ss. 52(1) criminal prosecutions for misleading advertising claims made 
against telecommunications providers. This might reflect recognition 
by the Bureau of the challenges associated with proving beyond a rea-
sonable doubt that the telecommunications representations they have 
reviewed are knowingly or recklessly made, and perhaps a conclusion 
by the Bureau that the representations in question are more easily and 
more appropriately addressed through other provisions, such as pur-
suant to the civil track provisions described below. 

Federal Civil Track Enforcement Actions Pursuant to Part VII.1 of 
the Competition Act

Sections 74.01, 74.02, 74.03 and 74.1 of the Competition Act are the key 
Part VII.1 civil track provisions that could be used to address false or 
misleading representations of telecommunications providers. In sub-
stantive terms, the civil track false or misleading advertising provisions 
operate along somewhat  similar  lines  to  the  Competition  Act ss. 52(1) 
offence in terms of the actus reus of the alleged illegal representation. 
For example, as with the ss. 52(1) offence, a “general impression” test 
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applies under the civil track. Sub-section 74.03(5) expressly stipulates 
that in proceedings under sections 74.01 and 74.02, the general impres-
sion conveyed by a representation as well as its literal meaning shall 
be taken into account in determining whether or not the person who 
made the representation engaged in the reviewable conduct. In addi-
tion, in proceedings under sections 74.01 and 74.02, it is not necessary 
to establish that any person was deceived or misled (ss. 74.03(4)), as is 
the case with respect to ss. 52(1) prosecutions. 

However, there are also significant differences between the criminal 
and civil tracks. One difference is that, under the civil track, there is no 
requirement of proof of intent or recklessness to establish liability, as 
there is for a criminal prosecution under ss. 52(1). Another is the fact 
that proof is on the civil standard of balance of probabilities, not the 
criminal standard of beyond a reasonable doubt. A specific civil track 
ground of action is provided to address persons who makes a represen-
tation to the public in the form of a statement, warranty or guarantee 
of the performance, efficacy or length of life of a product that is not 
based on an adequate and proper test thereof, the proof of which lies 
on the person making the representation. There is no analogue to this 
for the ss. 52(1) criminal offence. Performance claims pertaining to 
reliability, speed, and other attributes have been made by Canadian 
telecommunications providers, and some of these claims have become 
the focal point of civil track legal actions.43 

Another difference between the criminal and civil tracks revolves 
around the repercussions for those found to have engaged in unaccept-
able reviewable conduct. Pursuant to ss. 74.1(1), where, on application 
by the Commissioner, the Competition Tribunal or relevant court 
determines that a person is engaging in or has engaged in reviewable 
conduct such as misleading performance claims under paragraph 
74.01(1)(b), the Tribunal or court may order the person: to not engage 
in the conduct; to publish a notice bringing to the attention of affected 
persons the determination made under the section; to pay “administra-
tive monetary penalties” (AMPs) of up to $750,000 ( for individuals) and 
up to $10 million ( for corporations) for first time conduct; and to order 
compensation. In keeping with the non-criminal nature of the proceed-
ings, there is no possibility of imprisonment for civil track offences. 
Pursuant to ss. 74.1(3), persons can escape liability for AMPs, notices 
or compensation orders if they can establish that they exercised due 
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diligence to prevent the reviewable conduct from occurring. The terms 
of an order made against a person are to be determined with a view 
to promoting conduct by that person that is in conformity with the 
purposes of Part VII.1 and not with a view to punishment (ss. 74.1(4)). 

Even though jail is not a possibility, Rogers has made the argu-
ment in civil proceedings in progress at the time of writing that a $10 
million AMP is unconstitutional under sections 7 and 11 of the Charter 
because penalties of that magnitude are essentially criminal in nature, 
yet subject to only the civil balance of probabilities standard of proof.44

Consent agreements are another option provided under the civil 
track, available for situations where a company that is under inves-
tigation decides not to contest an anticipated disposition. A consent 
agreement occurs when the Commissioner and the alleged offender 
agree on the terms of the disposition (ss. 74.12 (1)). The consent agree-
ment is to be based on terms that could be the subject of an order of 
a court against that person, and may include other terms, whether or 
not all terms could be imposed by the court (ss. 74.12(2)). Upon reg-
istration of the consent agreement (ss. 74.12(3)), the proceedings, if 
any, are terminated and the consent agreement has the same force and 
effect, and proceedings may be taken, as if it were an order of the court 
(ss. 74.12(4)). 

As mentioned earlier, the consent agreement procedure was used in 
201145 in proceedings against Bell Canada. Bell agreed to a $10 million 
AMP, and agreed to stop making what the Bureau had concluded were 
misleading representations about the prices offered for its services.46 
The Bureau had determined that, since December 2007, Bell had 
charged higher prices than advertised for many of its services, includ-
ing home phone, Internet, satellite TV and wireless. 47 The advertised 
prices were not in fact available, as additional mandatory fees, such 
as those related to TouchTone, modem rental and digital television 
services, were hidden from consumers in fine-print disclaimers.48 Bell 
Canada agreed to take immediate steps to cease any false or mislead-
ing representations regarding its services that are currently being 
published, disseminated or communicated to the public, to not make 
false or misleading representations in the future in respect of the prices 
of its services, and to not make any new representations that convey 
a general impression which is contradicted by an accompanying 



90 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE Vol. 26, No. 1

disclaimer.49 It has also been reported that Bell Canada agreed to pay 
$100,000 to defray the Commissioner’s costs in the case, and agreed to 
report to the Commissioner (within 30 days of a request) with respect 
to its compliance with the agreement.50 

In short, the civil track has a number of features that, in the author’s 
view, make it particularly well suited to address alleged mislead-
ing advertising claims, including those pertaining to performance 
claims, and so it is perhaps not surprising that these provisions have 
been invoked by the Bureau in actions against telecommunications 
providers. That having been said, current constitutional challenges 
concerning these provisions raise questions about their future avail-
ability for application in the telecommunications context, at least in 
their present form, and until an authoritative ruling on the issues has 
been made. 

Competitor or Consumer Private Legal Actions based on s. 36 of 
the Competition Act

Pursuant to s. 36(1) of the Competition Act, it is possible for private 
parties to draw on Part VI misleading criminal offences in the Act to 
sue any person who has suffered loss or damage. Sub-section 36(1) 
states that:

[a]ny person who has suffered loss or damage as a result of 

(a)	 conduct that is contrary to any provision of Part VI, or

(b) 	 the failure of any person to comply with an order of the Tri-
bunal or another court under this Act,

may, in any court of competent jurisdiction, sue for and 
recover from the person who engaged in the conduct or 
failed to comply with the order an amount equal to the loss 
or damage proved to have been suffered by him, together 
with any additional amount that the court may allow not 
exceeding the full cost to him of any investigation in connec-
tion with the matter and of proceedings under this section.

The ss. 52(1) false or misleading advertising offence is located in 
Part VI of the Act, and therefore could potentially become a basis for 
telecommunications “competitor to competitor” actions and actions 
by customers against telecommunications providers under paragraph 
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36(1)(a).51 Where civil track proceedings have led to a court order 
resulting in AMPs and other corrective action, and this order has not 
been complied with, this could conceivably also become the basis for a 
private action, under paragraph 36(1)(b). To date, it would not appear 
that there have been any such paragraph 36(1)(b) actions in the tele-
communications context or otherwise.

A review by the author of existing court decisions reveals that para-
graph 36(1)(a) competitor against competitor (“peer to peer”) actions 
are to date the most common type of litigation used to address telecom-
munications advertisements, with the main objective being pursuance 
by a competitor of an interim or interlocutory injunction to curtail a 
counterpart’s marketing claims.52 Although there is no mention of an 
injunction power in s. 36, judges in several decisions have concluded 
that the courts do have such an inherent power, and it has been suc-
cessfully invoked in some telecommunications provider misleading 
advertising actions.53 

In cases where there has not been a prior conviction under ss. 52(1),54 
then the plaintiffs bringing the paragraph 36(1)(a) injunction action 
must establish all of the elements of the ss. 52(1) offence discussed 
earlier. As a civil action, the burden of proof is on a balance of prob-
abilities. One court has suggested that because the underlying offences 
that are the basis for a ss. 36(1) action are Part VI criminal offences, 
therefore the plaintiff must “offer substantial proof ”:

Since s. 36(1) is a remedial section providing a civil remedy for 
a very serious public crime which provides for a heavy penalty 
on conviction and where there has been no conviction of the 
defendant….nor a prosecution commenced it is incumbent 
upon the plaintiff to offer substantial proof that the activity pro-
hibited…..has, indeed, taken place.55 

In Canada, a successful injunction action requires that the applicant 
establish that there is a serious issue to be tried, that the applicant 
would suffer irreparable harm if the application was refused, and that 
the balance of convenience favours the applicant.56 Commentators 
have suggested that as long as the application is neither vexatious 
or frivolous, then meeting the “serious issue to be tried” criteria has 
not been a difficult threshold to overcome in misleading advertising 
injunction applications.57 
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A key issue in injunction actions is whether the plaintiff can establish 
that it suffered “irreparable harm,” and on this point, in Bell Canada v. 
Rogers Communications Inc. et al., Justice Grace of the Ontario Superior 
Court of Justice summarized the key factors considered by judges in 
their “irreparable harm” deliberations in the following manner:

[a] review of those cases evidences the fact driven nature of 
motions of this kind.   The identity of the parties, the scope of 
their businesses, the nature of the conduct, its frequency and 
duration, the nature of the complaint, the defendant’s response, 
the ability to measure the effect of the conduct on the plaintiff ’s 
business and the procedural history are a non-exhaustive listing 
of factors which may be relevant in attempting to determine 
whether harm is irreparable.58

In the instant case, Justice Grace concluded that there was no irrepa-
rable harm flowing from a Rogers commercial that was the subject of a 
Bell interlocutory injunction application: 

To suggest irreparable harm will flow from the commercial seems 
to me an over-reaction. The parties are large corporations. The 
substantive issues are strongly contested. The commercial was 
thirty seconds long and it was shown for a limited period…..59

The third factor considered by the courts in injunction applications 
is the “balance of convenience” determination concerning which of the 
two parties will suffer the greater harm if the interlocutory injunction 
is or is not granted. While it is difficult to synthesize the various and 
diverse judgments on this point, it is probably fair to say that courts 
have not been overly eager to intervene on one side or the other when 
dealing with large sophisticated corporations engaging in extensive, 
ongoing, constantly changing marketing and advertising campaigns of 
the type that are common in the telecommunications sector. The some-
what prickly observations of Justice Grace on this point in Bell Canada 
v. Rogers Communications Inc. et al. are instructive in this regard: 

 In this case, the commercial is off the air. Ultimate success is 
very much in doubt. The parties are aggressive advertisers. 
Complaints flow frequently in both directions. Undoubtedly, 
lines are tested and periodically, as evidenced by cases decided 
to date, they are crossed. However, none of those observations 
are cause for concern. The exercise of freedom of speech should 
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be constrained only where there is good reason to believe it 
has been abused…. I agree with the statement of Silverman J. 
….when he said: “The Court has no interest in micro-managing 
an advertising battle between two weighty competitors…”60 

While as has been noted earlier, in some situations, interlocutory 
injunctions have been granted to address and curtail false or mislead-
ing telecommunications claims, reading between the lines of the many 
judgments in this area, the conclusion of this author is that courts are 
expressing some exasperation that the parties have not been able to 
resolve such issues by themselves, and some judges seem to be exhibit-
ing a certain amount of reluctance to wade in to settle matters between 
the litigants unless there is strong evidence of irreparable harm. It is 
partially in light of this situation of judicial reluctance to intervene that 
the possibility of a new self-regulatory alternative is explored later in 
the article.

Competitor Against Competitor Tort Law-based Actions

When telecommunications providers make false or misleading 
claims, competitor against competitor actions can be launched in tort, 
in addition to actions based on the Competition Act s. 36 civil remedy. 
The two most immediately relevant tort law-based actions that could 
be used to address situations involving misleading claims would appear 
to be the tort of intentional interference with economic relations, and 
the tort of injurious falsehood.61 With respect to the tort of intentional 
interference with economic relations, the plaintiff must establish an 
intention to injure the plaintiff; interference with another’s method of 
gaining his or her living or business by illegal means; and economic 
loss caused thereby.62 In order to bring a successful action based on the 
tort of injurious falsehood, the plaintiff must establish that the state-
ments made were false; that the statements were made with the intent 
to harm the other person without lawful justification or for a dishonest 
or improper motive; that the impugned person has been identified in 
some way; and that the person has suffered, or will suffer, economic 
loss thereby.63

Boehringer Ingelheim (Canada) Ltd. v. Pharmacia Canada Inc.64 is an 
example of a case in which the applicants made allegations concerning 
misleading advertising, seeking interlocutory injunctions based on the 
two torts and pursuant to ss. 36(1) of the Competition Act. In that case, 
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the Ontario Supreme Court concluded that the three causes of action 
could be dealt with together “since they all involve similar require-
ments, that is, a false or misleading statement intended to injure made 
through illegal, dishonest or reckless means which either has or will 
cause economic loss to the plaintiff.”65 In light of this conclusion, and 
bearing in mind the previous discussion of the factors underlying 
successful interlocutory injunctions in the context of a s. 36 action, 
no further exploration here of tort actions will be undertaken in this 
article. 

Consumer Class Actions

The Supreme Court of Canada has affirmed the social value of class 
action lawsuits to address situations where many persons suffer similar 
harms as a result of a single act or decision.66 Instances in Canada of 
groups of consumers bringing class actions to address alleged mis-
leading advertising practices are reportedly becoming increasingly 
common.67 The first step in bringing a successful class action in 
Canada is application by the representative plaintiff to the court for 
an order certifying the proceeding as a class proceeding and appoint-
ing the applicant as the representative plaintiff.68 At the certification 
stage, the plaintiff must establish: that the pleadings or notice of appli-
cation disclose a cause of action; there is an identifiable class of two or 
more persons; the claims of the class members raise common issues; a 
class proceeding is the preferable procedure for the resolution of these 
common issues; and there is a representative plaintiff who would fairly 
and adequately represent the class, has produced a workable plan for 
advancing the proceeding and does not, on the common issues, have 
interests which might conflict with those of the class.69 As noted above, 
consumers could choose to draw on the ss. 36(1) remedy under the 
Competition Act as a basis for a class action, but the author is aware of 
no such actions in the telecommunications context. 

Successful telecommunications claims enforcement actions initi-
ated by the Bureau pursuant to s. 52 or the civil track provisions could 
potentially become the basis for consumer class actions. On June 
29, 2011, a class action was launched in Quebec against Bell Canada 
for false and misleading advertising concerning the price offered for 
its services.70 The class action is reported to have stemmed from the 
Competition Bureau’s announcement of June 28, 2011 of the consent 
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agreement with Bell Canada, and the $10 million administrative 
monetary penalty imposed pursuant to that consent agreement.71 Mis-
leading representation telecommunications class actions have also 
been based on alleged violations of provincial legislation,72 tort law73 
and contract law.74 Key challenges associated with Competition Act-
based class actions that have been identified include proving loss on 
a class-wide basis, and establishing that common issues are not over-
whelmed by individual issues.75 

Provincial strict liability offence actions

In addition to the array of Competition Act options available to 
address telecommunications marketing claims, provisions in pro-
vincial consumer protection legislation could address this activity. 
For example, pursuant to ss. 14(1) of the Ontario Consumer Protec-
tion Act, 2002 (OCPA),76 it is an unfair practice for a person to make 
a false, misleading or deceptive representation. Pursuant to ss. 14(2), 
representations concerning performance characteristics of a service 
that the service does not actually meet are specifically singled out as 
an example of a false, misleading or deceptive representation  under  
ss. 14(1).  While  both ss. 52(1) of the Competition Act and ss. 14(1) of 
the OCPA are offences tried in the ordinary courts (i.e., not specialized 
tribunals), both require that proof beyond a reasonable doubt, and 
both have imprisonment available as a possible penalty, the Competi-
tion Act’s ss. 52(1) is an offence requiring proof of intent or recklessness 
while the OCPA’s ss. 14(1) is a strict liability offence, meaning that proof 
of the actus reus alone will lead to a conviction unless the accused can 
establish a due diligence defence. For strict liability offences, proof of 
intent or recklessness is not required in order to obtain a conviction. 

The key Quebec CPA misleading advertising offences are also strict 
liability offences. Pursuant to s. 219 of the Quebec CPA, no merchant, 
manufacturer or advertiser may, by any means whatever, make false 
or misleading representations to a consumer. Pursuant to s. 218 of the 
Quebec CPA, to determine whether or not a representation constitutes 
a prohibited practice, the general impression it gives, and, as the case 
may be, the literal meaning of the terms used therein must be taken 
into account. By s. 228, no merchant, manufacturer or advertiser may 
fail to mention an important fact in any representation made to a con-
sumer, and by s. 221, no advertiser may, falsely, by any means whatever, 
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ascribe certain characteristics of performance to goods or services. 
Although the author could find no evidence of provincial prosecutions 
targeting marketing claims of telecommunications providers, there 
would appear to be no barriers to such actions in the future, and some 
indication of increased provincial interest in addressing the practices 
of telecommunication providers.77 

The Supreme Court of Canada’s decision in Richard v. Time Inc.,78 
and in particular, its interpretation of the “general impression” test 
as applied to the Quebec CPA provisions, could be relevant to decep-
tive telecommunications claims enforcement actions at both the 
federal level and in other provinces. In Richard v. Time Inc., Mr. Richard 
received a letter in the mail indicating, in bold capital letters, that he 
had won a significant cash prize. In much smaller print was qualifying 
language. Mr. Richard filed a motion to institute proceedings in which 
he asked the Quebec Superior Court to declare him to be the winner 
of the cash prize mentioned in the document and to order payment of 
compensatory and punitive damages corresponding to the value of the 
prize. After reviewing a range of court decisions discussing the general 
impression test (including discussion of Competition Act decisions), the 
Supreme Court of Canada stated the following:

The general impression test … must be applied from a perspec-
tive similar to that of ‘ordinary hurried purchasers’, that is, con-
sumers who take no more than ordinary care to observe that 
which is staring them in the face upon their first contact with an 
advertisement. The courts must not conduct their analysis from 
the perspective of a careful and diligent consumer. … In sum, it is 
clear that … the ‘general impression’ test … is the impression of 
a commercial representation on a credulous and inexperienced 
consumer. … courts view the average consumer as someone who 
is not particularly experienced at detecting the falsehoods or 
subtleties found in commercial representations.79

The Court also indicated that in applying the general impression test, 
considerable importance will be given to the context of the advertising 
in question. Commentators have suggested that the Supreme Court of 
Canada’s “ordinary hurried consumer” test as articulated in Richard 
v. Time might displace the “average consumer” test applied to this 
point in Competition Act cases,80 making it more difficult for telecom-
munications sector firms and other advertisers to use fine print and 
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disclaimers -- or to put it another way, telecommunications providers 
will have to be particularly careful in use of such fine print and dis-
claimers to avoid attracting liability. 

Existing Applicable Self-regulatory Mechanisms

A final regulatory tool potentially available in Canada to address 
misleading telecommunications claims is Advertising Standards 
Canada (ASC), a national not-for-profit advertising self-regulatory 
body.81 The ASC administers the Canadian Code of Advertising Stan-
dards (Code), which sets criteria for acceptable advertising that forms 
the basis for the review and adjudication of consumer and advertis-
ing disputes. The Code includes provisions calling for truth, accuracy 
and fairness in advertising. The ASC provides a procedure to allow for 
consumers to complain about advertising, at which point the adver-
tisements in question are reviewed and decisions are made concerning 
their compliance or non-compliance with the Code. In addition, the 
ASC provides a pre-clearance process that can be used by advertisers.82 
The ASC does not have the ability to prohibit any non-compliant adver-
tisements, but negative press surrounding unfavourable decisions 
about identified marketing claims may stimulate some businesses 
to correct or change their claims, and approval of an advertisement 
through the ASC’s pre-clearance process could potentially be used as 
part of a due diligence defence by firms that are subject to strict lia-
bility offence prosecutions.83 Based on a review of the ASC website, to 
date, there do not appear to have been any ASC actions pertaining to 
telecommunications marketing claims, but the advertising practices 
of telecommunications providers in the United States and the United 
Kingdom have been the subject of negative rulings by self-regulatory 
bodies similar to the ASC that operate in those jurisdictions. 84 

Analysis of Existing Mechanisms and an Exploration of 
Reform Possibilities

While the foregoing discussion confirms the fact that currently 
in Canada there are a wide number of options available to address 
problematic telecommunications representations, the analysis under-
taken in this part suggests that there are weaknesses associated 
with these options, as well as some opportunities for improvement 
that could lead to a reduction in misleading advertising practises by 



98 REVUE CANADIENNE DU DROIT DE LA CONCURRENCE Vol. 26, No. 1

telecommunications providers, and could result in more efficient and 
effective redress when problematic instances of deceptive claims do 
arise. 

Taken individually, each of the existing mechanisms has its distinctive 
strengths and weaknesses. These are reviewed here while considering 
possible reform options. Prosecutions under ss. 52(1) of the Competi-
tion Act represent a potentially important response by the Bureau to 
problematic telecommunications marketing activity, providing the 
possibility of unlimited fines and imprisonment for up to 14 years, an 
option that might be particularly appropriate to invoke in situations 
where egregious misconduct has taken place. The deterrent effect asso-
ciated with the penalties, as well as the attendant criminal record for 
those convicted, are significant features of successful ss. 52(1) prosecu-
tions. That said, the requirement of proof beyond a reasonable doubt 
that the offence was knowingly or recklessly committed may represent 
a difficult threshold to meet for prosecutions to be successful. It may 
be partially because of the difficulties associated with meeting this 
mens rea requirement that to date no ss. 52(1) prosecutions have been 
undertaken to address misleading telecommunications claims. 

The other enforcement option available to the Competition Bureau 
to address misleading claims by telecommunications providers is the 
“civil track” provided under Part VII.1. From a Bureau standpoint, 
there are a number of important features associated with such civil 
track actions, including: no requirement of proof of intent needed as a 
basis for a finding of liability; the fact that proof is based on the lower 
balance of probabilities standard rather than the criminal beyond 
a reasonable doubt standard; the existence of provisions specifically 
addressing the issue of performance claims; the availability of a due 
diligence defence and significant and varied remedies for those found 
to have engaged in unacceptable misconduct; and the possibility of a 
consent agreement for those situations where a determination is not 
contested. In apparent substantiation of the value of civil track actions 
to address telecommunications marketing activity, we know from pre-
vious discussion in this article that there have been several such civil 
track actions. That said, we have also seen that aspects of the current 
civil track regime are now the subject of Charter challenges, and if 
these challenges prove successful, aspects of the civil track option may 
not remain available, at least in their current form. 
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There are significant consequences available for civil track viola-
tions, including the potential for up to $10 million AMPs being levied 
for situations involving corporate malfeasance, the possibility of 
orders requiring corrective advertising, and restitution. While these 
are serious repercussions that are likely to discourage certain miscon-
duct, paragraph 74.1(d) of the Competition Act specifically notes that 
the civil track remedies are not for the purposes of punishment. More-
over, imprisonment is not available pursuant to the civil track. In this 
regard, while the consequences for civil track malfeasance actions are 
serious, they may not have the same deterrent effect as penal offence 
prosecutions. For example, firms may view civil track actions and asso-
ciated payments of AMPs as unfortunate costs of doing business, but 
not reprehensible in the same way as convictions for penal offences 
where imprisonment is a possible punishment.

From a government perspective, the availability at the provincial  
level of strict liability offences to address misleading advertising 
claims85 — where no proof of intent is necessary, jail and potentially 
large fines are possible, and due diligence defences are available 
— seems to represent a promising avenue that may be drawn on 
by provincial consumer protection agencies to address deceptive 
telecommunication claims in the future. The existence of these 
provincial strict liability offences also leads this author to ask: why isn’t 
a similar “general application”86 misleading advertising strict liability 
offence available under the Competition Act? The fact is, there used 
to be such an offence, prior to 1999,87 at which time it was replaced 
by a mens rea offence of general application. The constitutional 
acceptability of the pre-1999 Competition Act strict liability misleading 
advertising offence was explicitly confirmed by the Supreme Court of 
Canada in R. v. Wholesale Travel Group Inc..88 It is unclear to the author 
why this offence was withdrawn from the Competition Act. Perhaps 
the thinking at the federal level was that there was no need for a strict 
liability misleading advertising offence of general application, given the 
introduction of the new Part VII.1 civil track regime, which includes in 
paragraph 74.1(d) something that resembles a strict liability offence of 
general application (in the sense that no proof of intent or recklessness 
is necessary, and a due diligence defence is available). But as discussed 
above, the civil track remedies are not for the purposes of punishment 
and there is no possibility of imprisonment. 
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The current presence of strict liability offences under the Competition 
Act to address specific types of misleading advertising, such as decep-
tive telemarketing (ss. 52.1(3)) and deceptive notice of winning a prize 
(ss. 53(1)) – both with imprisonment available as a penalty -- is support 
for the proposition that the federal government is not adverse to use 
of strict liability offences with imprisonment in the Competition Act to 
address particularized types of deceptive claims. The suggestion made 
here is that a strict liability misleading advertising offence of general 
application should be added to the Competition Act, creating a credible 
middle ground option between the existing ss. 52(1) intentional offence 
of general application on the one hand, and the civil track option of 
general application on the other. If such an offence were introduced, 
the civil track remedies could perhaps be adjusted at the same time to 
reduce the size of administrative monetary penalties from the current 
upper limit of $10 million to something more modest and in keeping 
with the notion that the civil track remedies are not intended as pun-
ishment. This would render the civil track regime less susceptible to 
Charter challenges such as the current Rogers litigation discussed 
earlier. With the introduction of a general application strict liability 
misleading advertising offence in Part VI of the Competition Act as pro-
posed here, a return to more modest maximum penalties under the 
Part VII.1 civil track regime would be feasible: a graduated triple track 
of general application misleading advertising offence options would be 
provided under the Act, ranging from a mens rea offence (with up to 14 
years imprisonment available), to a strict liability offence (with up to 5 
years of imprisonment), to a civil track offence (with no possibility of 
imprisonment), giving the Bureau flexibility to fit their enforcement 
responses to the circumstances at hand. 

Sub-section 36(1) private actions by telecommunications com-
petitors have emerged as a frequently used Competition Act option to 
address allegedly deceptive claims, and there are some self-evident 
reasons why the ss. 36(1) option has become popular. First among 
these is the clear motivation and resources of competitors to bring 
such actions. Second, in their operation, competitor against competi-
tor actions involve private sector legal resources, instead of those of 
the Bureau. In these times of public sector budgetary restraint, it is 
perhaps considered by Bureau staff to be a welcome development to 
have the luxury of observing competitor against competitor Competi-
tion Act enforcement “from the sidelines,” without any direct Bureau 
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involvement. If current trends continue, the increased levels of private 
enforcement of the Competition Act may rise to align the Canadian 
regime more closely with the American antitrust experience. Should 
this scenario of increased anti-trust private enforcement materialize 
here in Canada, it would mark a move away from a history of signifi-
cant reliance on public enforcement of the Competition Act.89 However, 
while ss. 36(1) private actions might be viewed positively by the Bureau 
(and the general public) for the reasons stated above, these competitor 
against competitor actions nevertheless still involve significant public 
sector expenditures in the form of utilization of court resources to 
review and decide on the merits of such claims – court resources that 
would be otherwise available for other litigation. 

In spite of the apparent popularity of ss. 36(1) private actions by 
competitors, there are some evident limitations associated with such 
actions. Judges are not well versed in the many technological ques-
tions that underlie s. 36(1) telecommunications misleading advertising 
actions, and as noted earlier, there seems to be some evidence sug-
gesting that judges would prefer to not intervene on such matters. 
Consider, for example, the comments of Silverman, J. in Telus Commu-
nications v. Bell Mobility Inc.: 

…the public benefits by having information in the marketplace 
and not by having the court prevent information from getting 
into the marketplace. The Competition  Act  and similar guidelines 
always must be complied with even in those considerations. The 
court has no interest in micromanaging an advertising battle 
between two weighty competitors who have a lot of money to 
spend on this and do, apparently, wish to continue doing so, I 
presume, because they consider it in their financial interest to 
do so.”90

We have seen indications earlier in this article that some telecommu-
nications sector providers also seem to be expressing a certain amount 
of fatigue about using legal processes to address alleged problematic 
marketing practices. This having been said, litigation (peer to peer and 
otherwise) will continue to be an important problem-solving method 
for addressing improper marketing claims adopted in this sector, and 
there is an apparent strong appetite by telecommunication providers 
to engage in litigation on marketing claim issues.
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However, for certain situations where one competitor wishes to chal-
lenge the accuracy of claims made by another, the suggestion is being 
made here that a new self-regulatory option should be explored. It is 
true that there currently exists the Advertising Standards Council, 
but its general application to all types of advertising -- not tailored to 
the particular needs of the telecommunications sector, nor operated 
by persons with significant telecommunications experience -- might 
diminish its attractiveness to the telecommunications sector. The 
experience with the Scanner Price Accuracy Code,91 developed by the 
Canadian grocery and retail drug store sectors, in cooperation with 
and ultimately endorsed by the Bureau, might provide a basic tem-
plate for development of a different, non-legislated way of addressing 
at least some marketing claims in the telecommunications sector. The 
Scanner Price Accuracy Code addresses a comparatively simple issue: 
mis-pricing of products on retail shelves when compared with the 
price at the checkout counter. The Scanner Code provides an example 
of competitors from particular sectors working together to solve an 
issue under the watchful eye of the Competition Bureau. Although the 
issue of accuracy of telecommunications claims is considerably more 
complex than simple mis-pricing of grocery and drug products, the 
scanner price accuracy code provides inspiration for a more elaborate 
and sophisticated, sector-customized and Bureau-approved self-regu-
latory program approach in the telecommunications context. 

There may be value in bringing together telecommunications 
provider competitors, telecommunications provider industry asso-
ciations, consumer organizations, and government agencies (e.g., 
the Competition Bureau and the CRTC) to explore the feasibility of a 
Competition Bureau- and CRTC-endorsed industry code on accept-
able marketing claims, and associated with it, an industry-funded 
alternative dispute prevention and resolution mechanism.92 The issues 
associated with telecommunications marketing are considerably more 
complex, variable, and dynamic than the simple issue of mis-pricing 
of a grocery or drug store consumer product that is the focal point of 
attention in the Scanner Price Accuracy Code. The experience of the 
Pharmaceutical Advertising Advisory Board (PAAB) is perhaps a rel-
evant model to draw on as the inspiration for creation of a somewhat 
analogous “Telecommunications Advertising Advisory and Adjudica-
tion Board” (TAAAB).93 
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The PAAB is an independent industry-funded review agency whose 
primary role is to ensure that healthcare product communication 
for prescription and other health products is accurate, balanced and 
evidence-based, and reflects current and best practice. The PAAB also 
monitors trends in health product advertising and promotion and 
adjusts its code and practices as required to fulfill its mandate. The 
PAAB operates a self-financing preclearance program to ensure that 
proposed advertising meets Code standards for the promotion of phar-
maceutical products. The envisaged TAAAB could provide a similar 
preclearance function for telecommunications providers, and could 
also provide a first order dispute resolution function in situations 
where differences in interpretation concerning representations arise.94 

The proposed TAAAB is not viewed here as a replacement for con-
ventional peer to peer legal actions, such as those undertaken by 
competitors pursuant to ss. 36(1) of the Competition Act, but it might 
allow for some constructive and cooperative action to take place outside 
of the courts, at least to address a subset of peer to peer marketing 
claim issues. It is likely that TAAAB adjudicators would have particular 
expertise concerning telecommunications technologies, and that the 
procedures could be streamlined, so that expedited responses would 
be possible. As we have seen, time is often of the essence with respect 
to injunction actions concerning telecommunications advertising 
claims. In keeping with the approach of the Scanner Price Accuracy 
Code and PAAB, the costs associated with undertaking TAAAB func-
tions would be shared by telecommunications providers, and would 
not draw on the public purse.

Another option to address misleading telecommunication claims is 
direct federal regulation of this activity. The federal government has 
announced its intention to put in place regulations to require full price 
advertising by airlines, pursuant to Canada Transportation Act.95 In 
a parallel manner, while to date the CRTC has chosen not to directly 
regulate false and misleading advertising in the telecommunications 
sector,96 there would appear to be no obstacle to regulations on this 
issue being developed by the CRTC pursuant to the Telecommunica-
tions Act.97 Such regulations could conceivably require that particular 
information be provided by telecommunications providers in their 
advertisements (e.g., full disclosure of price, accurate representations 
concerning speed, reliability and other performance claims that have 
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been subjected to government approved testing), that certain informa-
tion is prohibited (e.g., concerning the imposition of “servicing fees” if 
those fees are not mandated by government) and that the information 
take a standardized form and use standardized language to allow for 
meaningful consumer comparisons. 

Perhaps the mere spectre of such regulations being imposed would 
act as a stimulus for the telecommunications sector to address this 
issue directly, through the TAAAB model discussed above. If the CRTC 
were to simply indicate that they were exploring the idea of develop-
ing regulations of the sort described here, such an exploration might 
provide an extra impetus for private sector action to develop and put 
in place a TAAAB-like entity to address telecommunications claims. 

The possibility of consumer class actions to address deceptive 
telecommunications addresses an issue (compensation) that is 
only indirectly handled through some of the existing government 
enforcement options, and is not addressed at all through peer to peer 
mechanisms. As we have seen, consumer compensation is an option 
available for civil track misconduct, and it is a sentencing option that is 
often made available with strict liability offence regimes.98 In contrast, 
consumer class actions allow consumers to potentially move ahead 
with a court action for compensation whether or not a government 
agency felt the need to pursue compensation through its enforcement 
mechanisms. Therefore, in situations where improper telecommunica-
tions practices have taken place, the potential availability of consumer 
class actions to ensure compensation for affected end users of tele-
communications products and services continues to represent a useful 
adjunct to the other mechanisms described here that do not directly 
target the consumer compensation dimension of deceptive advertising. 

In the view of this author, the existing array of approaches available to 
address misleading advertising claims, coupled with the proposed new 
approaches discussed above (i.e., the inclusion of a general applica-
tion misleading strict liability offence under Part VI of the Competition 
Act, the development of a self-regulatory TAAAB, and the possibil-
ity of government regulations prescribing the form and substance of 
telecommunications advertisements), would enhance the likelihood 
that advertisements were accurate, and that instances of problematic 
claims would be appropriately, effectively and efficiently addressed. 
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Conclusions

This article has reviewed current options to address potentially 
misleading advertising claims, including both those available under 
the Competition Act and those provided outside the Competition Act. 
Analysis undertaken in this article suggests that vigorously promoted, 
constantly evolving marketing campaigns are being employed by 
Canadian telecommunications providers, reflecting continually evolv-
ing advances in telecommunications technology, and that some of 
the claims have proven to be problematic in terms of their accuracy. 
Analysis also suggests that there are a wide range of mechanisms being 
used to address improper marketing claims, and that the mechanisms 
have undergone some adjustments and changes over time. Peer to 
peer litigation has been playing a particularly significant role, with the 
parties often seeking some form of interim or interlocutory injunc-
tion pursuant to ss. 36(1) of the Competition Act. We have also seen 
the Competition Bureau initiate actions pursuant to the civil track 
to address telecommunications marketing claims, and examples of 
consumer class actions seeking compensation in cases of misleading 
representations. 

The suggestion made in this article is that while the existing legal 
options will likely continue to play the central role in addressing alleg-
edly problematic telecommunication provider marketing activity, 
some refinements and additions might prove useful. It is proposed 
that a new “general misleading” Competition Act strict liability offence 
could be added and that it would be of value, providing a middle 
ground between the difficult-to-enforce ss. 52(1) mens rea offence 
on the one hand and a perhaps over-extended (in terms of the mag-
nitude of financial penalties available) and hence Charter-vulnerable 
civil track option on the other. It is also proposed that a new form 
of Competition Bureau-endorsed industry self-regulatory solution 
be explored and put in place, drawing for inspiration on the existing 
Bureau-endorsed Scanner Pricy Accuracy Code and the self-regulatory 
Pharmaceutical Advertising Advisory Board, that would allow for the 
possibility of expedited, expert, non-court-based dispute resolution in 
situations where one competitor is alleging that another competitor 
is attempting to get the upper hand through misleading advertising 
claims. Finally, it is proposed that the CRTC explore the possibility 
of promulgating regulations that would prescribe the way in which 
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telecommunications advertising takes place. These proposed new 
mechanisms could address identified limitations and inadequacies 
with current options, and could complement the existing approaches. 
By doing so, incidents of deceptive telecommunications claims might 
decrease, and where they do arise, more expeditious, fair and effective 
redress options could be provided. 
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