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Jutta Brunnée, Acid Rain and Ozone Layer Depletion: International Law
and Regularion, New York: Transnational Publishers Inc., 1988. 302 pp.

Although international customary and conventional law have addressed
aspects of transfrontier pollution problems for decades,! the regional and
global environmental degradations which have come to the forefront in
the 1980s and 1990s ~ acid rain, ozone depletion, and global warming,
to name but three ~— represent new challenges to existing international
law institutions and concepts. In a sense, the world has over the past two
centuries gone through a period of what could be called “technologicat
adolescence”, as individuals and corporations, largely from industrialized
nations, exploited the earth’s resources with little if any concern for the
immediate and long-term implications of their actions. In the face of ever-
mounting and ominous evidence of the seriousty ill heaith of the planet,
there has been growing recognition that there are limits to what the earth
can provide as well as responsibilities associated with the use of its
resources. The as yet unanswered question is whether the structures and
concepts of international law developed to this point are or will be
adequate to contend with the serious threats to the world’s environment
which lie ahead.

Jutta Brunnée’s book Acid Rain and Ozone Layer Depletion:
International Law and Regulation® could be described as an attempt to
answer this question by examining legal treatment of the two most
significant forms of long range transboundary air pollutants (LRTAP)
which have arisen to date. Originally a thesis prepared at Dalhousie Law
School, Brunnée’s text follows in the footsteps of a similar, earlier
Dalhousie Law School effort, van Lier’s fmernational Law and Acid
Rain, published in 19817

After making a detailed analysis of the international respouse to acid
rain and ozone depletion up to 1987, Brunnée arrives at a cautiously
optimistic conclusion concerning the ability of contemporary
interpational legal regimes and concepts to deal with giobal atmospheric
pollution problems. In essence, her position is that existing rules of
international environmental law provide only broad directions, but
cannot evolve quickly enough or respond with sufficient precision to

i. With respect to customary law, see, for example, the Trail Smelter Asbitration, (1938,
194 HTUNRLAA, (1949); as to its limitations , see discussion infra. For an early example
of treatment of pollution matters in a major multilateral convention, see the International
Convention for the Prevention of Pollution of the Sea by Oil, London, May 12, 1954,

2. Brunnée, Acid Rain and Ozone Layer Depletion: International Law and Regulation New
York: Transnational Publishers frsc., 1988.

3. Irene van Lier, Acid Rain gnd Internotional Law (Toronto: Bunsel, 1981},



Acid Rain and Ozone Layer Depletion 475

handle problems such as acid rain and ozone depletion.* What is needed,
according to Brunnée, is a preventive “management approach” to be
added to international environmental law,5 For Brunnée, this approach is
well illustrated by the work of the United Nations Environmenial
Program (UNEP), which resulted in the Vienna Convention for the
Protection of the Ozone Layer® and the subsequent Montreal Protocol on
Substances that Deplete the Ozone Layer.” The two approaches — the
reactive, traditional intersational law system, and the preventive
management modus operandi — are complementary and mutually
reinforcing, since the tradittonal approach provides the foundation and
framework for the specific management regimes created to respond {0
particular environmental problems.?

In the experience of this reviewer, it is all too often that legal-
environmenial commentators, in their haste to delve into detailed analysis
of points of law, leave the reader in the dark by not providing sufficient
background information concerning how the problem originated and
why it developed in a way it did. In reality, legal analysis of complex
issues, such as those surrounding environmental problems, usually only
makes sense in light of this broader context. Brunnée does an excellent
job of bringing the reader “up to speed” by canvassing the historical,
scientific, and economic underpinnings to acid rain and ozone depletion,

Chapter II of the text is devoted to the descriptoin of the scientific
aspecis of atmospheric pollution. Here, the reader is made aware of,
among other things, the impacts (and potential impacts) of acid rain and
ozone depletion on human health, lakes, groundwater, fish, soil, forests,
crops, wildlife and structures.® The lack of conclusive evidence
concerning who causes what damage to whom has represented a
practical and legal barrier preventing easy resolution of the problem,
while at the same time providing a convenient excuse for those nations
less enthusiastic about swift clean-up action.! Brunnée observes that up
to half of the current sulphuric emissions are thought to be natural in
origin, a factor which must hamper scientists in their efforis to find parties
responsible for damages.!! In light of such factors, the 1979 Economic

4. Brunnée, suprs, note 2, at p. 141,

5. Ihid

6. UNEP/IG 535, March 22, 1985, reprinted in (1987) 26 LL.A 1516, (hereinafter also
referred to as “the Vienna Convention™).

7. UNEP, Final Act, September 16, 1987, reprinted in (1987) 26 LL A4 1541 (hereinafter also
referred to as “the Monsreal Protocol™).

8. Brunnée, supra, note 2, at p. 268,

S, fhid, aipp. 14-24; 43-47.

10, See fusther discussion of this in the context of U.S.-Canada acid rain negotiations infra.
11, Brumnée, supra, note 2, a1 p. 11.
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Commission of Europe (ECE) Convention on Long-Range Transbound-
ary Air Pollution!? defines LRTAP as air pollution with origins in one
state and adverse effects in another state “at such a distance that it is not
possible to distinguish the conmtribution of individual emission
sources. . .”** Here we see an example of how the physical characteristics
of acid precipitation necessitate a move away from the classic
international tort situation where victim and wrongdoer are clearly
discernible (eg., the Trail Smelier' incident), in favour of a more
cooperative approach. The difficulty is that as long as sorne states do not
participate in the cooperative scheme!s, the likelihood of success is greatly
diminished,!6

In the course of the chapter, a number of interesting and little known
facts about LRTAP are presented. For example, many might not have
been aware that acid rain has been a recognized local phenomenon since
the 1BO0s, but that its international consequences only became apparent
in the late 19505.'7 In Canada, the construction of the Inco “superstack”
in 1972 in effect transformed a domestic pollution problem into one with
transfrontier dimensions.'® Emerging from this discussion the reader gains
an appreciation for another distinctive characieristic of much
transfrontier air pollution which makes legal control difficult: there is no
easily discernible line between acceptable and unacceptable LRTAP
Although, in international law, it is accepted that state responsibility lies
for activities defined as wrongful and therefore subject to prohibition (eg.,
international crimes), the situation is considerably less clear where injury
results from activity not so probibited.'?

Brunnée also looks at scientific aspects of the ozone problems. In
contrast to the fairly long history and generally well accepted nature of
acid rain, the theory that ozome depletion was caused by certain
manmade chemicals was not even proposed until 1974.20 while the

12. TLAS. No. 10541, Geneva, November 13, 1979, reprinted at (1979} 18 ZL M 1442
(hereinaftet also referred 1o as “the ECE LRTAP Conventicn™), *

13, Article 1 {b), discussed by Bruanée, supra, note 2, at pp. 136-137.

14, Trail supro, note 1, discussed in greater detail infra.

15. For example, the United Kinpdom and the United States have been hold outs, refusing to
sign the suiphur proiocol passed pursuant 1o the ECE LRTAP Convention; discussed in greater
detail by Brannée, supra, note 2, at p, 185,

6. On this problem, see discussion by Brunnée, ibid, at pp. 53-34; see also p. 140.

i7. fbid, atp. 9.

18, fbid, atp. 13.

19. Ses, for example, the evolving work of the International Law Commission concarning
“Interngtional Ligbility for Infurious Consequences Arising Out of Acts Not Prohibited by
International Law”, discussed briefly by Brunnée, i5id, at pp. 114-115.

26. Ihid, atp. 34.
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phenomenon of ozone depletion and its causes are now widely accepted,
the extent of the long term effects of such ozone depletion are still a
matter of considerable debate? This points to another distinctive
characteristic of some of the new global pollution problems which makes
their legal control difficult: essentially, the international community is
required to respond in advance to future, anticipated damages of a
speculative nature, before they materialize.? Again, this supports
Brunnée’s basic thesis that a cooperative, management approach must be
undertaken, that a piecemeal response will not be sufficient to address
problems of this magnitude and nature. Moreover, the international
response must be swift: it is estimated that, due to the extremely stable
state of CFC 12 (a major identified ozone depleting chemical) and the
fact that CFCs take years to accumulate in the atmosphere, an immediate
85% reduction in emissions is necessary just to keep current atmospheric
ozone concentrations stabie.®

The third chapter introduces the reader to ecomomic aspects of
environmenial protection of the atmosphere. Brunnée does an admirable
Jjob of synthesizing an encrmous range of material here, from theoretical
concepts, such as Pareto optimality, market failure, public goods,
externalities, and the polluter pays principle?®, to a more practically-
oriented examination of the costs of pollution control compared to the
costs of environmental damage? Emerging from this discussion is
recognition that it is extremely difficult to attribute specific effects to a
particalar pollutant, this in turn making prescription of abatement
measures problematic since the measures adopied might not solve the
problem. Brunnée concludes her remarks on the economic aspects of acid
rain by observing some of the limitations of cost-benefit analysis when
applied to this area: ... even if the costs for reducing emissions are
higher than those of the damage caused 1o ancther couniry it cannot be
an excuse for causing that damage on anocther country’s territory.
Therefore, what is required is 2 diplomatic and political rather than an
exclusively economic approach to the transboundary problem.”? In
effect, then, economic analysis reveals some of the causes for the current
problems, but does not provide the immediate solutions.

Against this backdrop, the international law context as it applies to
acid rain and ozone depletion is explored in Chapter IV. In attempting to

21, Fbid, st pp. 43-47.

22. Observed by Brunnée ibid, at p. 270,
23. fbid, atp. 38.

24, Ibid, at pp. 52.60.

25. Ibid, atpp. T0-79.

26. Mhid, atp. 77.
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describe the principles of international law relevant to LRTAP, Brunnée
has iaken on a daunting and complex task. Publicists have devoted their
entire careers {and countiess articles) to the articulation and development
of principles of state responsibility and liability pertaining to international
environmental degradations.?” Some of the fundamental principles at
play here, such as those relating to liability for injurious consequences
arising out of acts not prohibiied by international law (i.e., as is arguably
the case with cumulative low impact insults to the environment those
causing acid rain and ozone depletion) are still in the process of being
worked out.?® Brunnée's basic position is that, by itself, the traditional
approach, with its cause-effect requirements and “rule-infringement-
responsibility-remedy” systens, lacks the ability to respond with adequate
swiftness and precision to problems such as acid rain and ozone
depletion.® It is apparent that Brunnée’s objective in this chapter is to
survey the major international law principles involved in a manner which
lends support to her basic position, and not to portray the current body
of mternational law from a particularly reform-minded perspective. For
Brunnée (and for many others), the traditional approach has not in itself
been sufficient to meet the challenge: the future lies in internationally
cooperative activitics and agreements which “fiesh out™ the general rules.
Readers looking for 2 more aggressive and in-depth assessment of the
prospects of traditional international law concepts to respond {0 the new
global environment threats would be best advised to examine some of the
many sources Brunnée cites in her footnotes to the chapter.

Main topics of discussion in the chapter are the substantive3® and
procedural® rules of international law applicable to long range
transboundary air pollution, state responsibility,? and the use of national
systems.® After noting the tension produced by the compenting notions
of territorial sovereignty (the right of nations to exploit resources within
their jurisdiction) and integrity {the obligation of nations not to exploit

27. The most notable example is probably Professor Gunther Handl, Major articles by him
include Handl, “Territorial Sovereignty and the Problem of Transnational Pollution,” (1975)
6% Am. J Intl £, 50; Handl, “State Liability for Accidental Transnational Environmental
Damage by Private Persons” (19803 74 Am. J. fnt'l L. 525; Handl, “International Liability of
States for Marine Pollution™ (1983) Can YB Jm7 I 85, Handl, “MNational Uses of
Transboundary Air Resources: The Internationa! Entiflement Issue Reconsidered™ (1986) 26
Nat. Resources J. 405,

28. See footnote 19, supra.

Z9. Brunnée, suprg, at p. 141,

30. Bid, at pp, 83-103.

31. Ibid, at pp. 103-112.

32. Ibid, atpp. 112-121

33. Bhid, atpp. 124-132.
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their resources in such a manner harmful to others), Brunnée then
examines the substantive rules applicable. She reduces the major
principles involved in “good neighborliness™ and “equitable
utilization™.

Although aware of the fact that the concept of good neighborliness is
a much broader notion and consequently has more general application
than merely to environmental situations,’® Bronnée employs it as
shorthand to describe the duty of states to not cause serious damage
bevond their territory. Her concepts of the principle as it pertains to
environmental contexts is based on 2 combination of sources, from the
Roman {aw maxim sic utere ut alienum non laedas,* to the Trail Smelter
arbitrations,”® Principle 21 of the Stockholm Declaration,® and the
preambie of the UN. Charter,* among others. Building on sic uere and
Traif, she starts from the initial (and conservative) position that states
cannot cause serious harm to other states. Principle 21 is used by
Brunnée*! to broaden this limited state-to-state obligation to the more
comprehensive duty to not cause harm to “areas beyond the limits of
national jurisdiction”# Synthesizing the foregoing with the Corfu
Chanrel case® (state obligation not to allow knowingly its territory to be
used contrary to the rights of other states™), the Palmas casess (state
obligation to protect within the territory the rights of other states*) and
the Alabama decision¥’ (state obligation to use all due care in the

34, Fhid, at pp. 87-98.

35. fbid, at pp. 98-103,

36. See. eg., opening discussion at p. 87; at p. 88, Brunnée describes Fraif as a decision which
“confirmed and specified the rather broad notion™ of good neighborliness; at p. 90 she refers
to good neighborliness as & “general principle” occurring in the preamble 1o the U.N. Charter
which underscores the determination of states to live together in peace with one another as
good neighbors.

37. 1bid, atp. 87.

38. Trail supra, vote £. Brunnée is careful to note its well recogaized limitations, such as the
fact that Canada had admitied hability prior to submitting the casc to arbitration (see, eg.,
p. 89}, but nevertheless relies on it substantially.

3%, UN. Dioc. A/Conf. 48/14, reprinted in (1972) LLM. 1416 (bersinafter referred to a5
“Principle 217, and the “the Stockholm Declaration™). [Discussed by Brunnée at pp. 89-90.

40, See nole 36, supra,

41. Brunnée is careful 10 note its limitations — most obviously its non-binding nature, and the
fact that principle 22 indicates a lack of consensus with respect to the question of Hability: see
Brunnée, note 2, supre at pp. 89-92.

42, Ibid, at p. 89, see also at p. 136.

43. (1949} LC.J. Reports 4.

44, Brunnée, supra note 2, at pp. 94-95.

45, PC. Arb. 1928 No. XIX in 2 RIA.4.

46. Brunnée, supre note 2, atp. 95, )

47. Alabama Cluims case sommary by P Seidel, Alabama Case in R. Bernhardt, ed,
Encyclepedia of Public International Law, instalment 2 (1983) a1 11, 12,
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performance of international obligations*®), Brunnée builds a preventive
component into her obligation not to cause environmental harm.* She
confirms her formulation by citing 8 number of examples of treaty
provisions and state practices consistent with it.5

The principle of good neighborliness is of such 2 broad nature that
some commentators have gone so far as to suggest that it encompasses the
concept of equitable utilization.s! Although Brunnée loads a great deal
into her version of good neighborliness, she treats equitable utilization as
separate and distinct. The extension of the principle of equitable
utilization from the context in which & was originally articulated (shared
water resources) to regional air sheds (eg., continental acid rain} is
discussed, as are its limitations.® Later, Brunnée notes the particular
relevance of this principle to ozone depletion as an instance of the “global
commons” phenomenon, given that, as with water basins, the ozone layer
has a lmited assimilative capacity and discernible boundaries.® The
relationship between equitable utilization and the obligation to not cause
significant harm is also examined, with Brunnée concluding that a
utilization which causes significant tramsboundary harm would be
considered inequitable in the absence of exceptional justifying
circumstances.*

Brunnée relies on the combined principles of “[tlbe ‘good neighborli-
ness” of nations sharing natural resources™s as the well-spring for many
procedural obligations of considerable importance of the problem of fong
range air poliution. The obligations of siates to cooperate, notify and
inform, consult and negotiate are all surveyed.’ Brunnée righily
emphasizes that resolution of the acid raiz and orone depletion problems,
given their magnitude and nature, depends heavily on states fulfilling
these procedural obligations.”

Determining the appropriate rules of state responsibility applicable to
transboundary pollution has occupied the attention of the international
legal community for many years. Problems arise when attempts are made

48. Bruanée, supra, note 2, at p. 85,

49, Jbid, at pp. 94-96.

50. Ibid, at pp. 96-98.

51. Eg., Goldie, “Deveiopment of an International Environmental Law — An Appraisal” in
J. Hargrove, ed., Law, Instinutions, and the Global Environmen, Oceana Publications, Dobbs
Ferry, N.Y., 1972, 104-165 at pp. 130-131.

52. Brunnée, supra, nole 2, at pp. 98-103.

53. Ibid, atp. 140.

54. Ibid, atp. 103: pp 137-138.

35, Ibid, atp. 103

36. Ibid, atpp. 103-111.

57. Ibid, atp. 138, 140.



Acid Rain and Ozone Layer Depletion 481

to translate the general obligations to prevent harm into specific and
practicable rules resulting in liability, Thus, while Principle 21 of the
Stockholm Declaration is evidence that state responsibility to avoid
transboundary harm is generally accepted, the same Declaration also
noted that international law regarding hability and compensation for
victims needs to be developed (principle 22).58 Issues yet to be
conclusively resolved, which are discussed by Brunnée, include lability
for acts, such as air pollution, which are not prohibited in interaational
law, but which nevertheless cause harm,” the threshold level of harm
necessary fo attract liability,% and what standard of liability is
appropriate®!. Still, the author notes a number of potentially promising
lines of attack: first, as & starting point, there is the long accepted rule
established in the Chorzow Factory case$® that “the breach of an
engagement, involves an obligation to make reparation in an adequate
form”.5* While the precise terms of the “serious harm™ threshold are still
debated and thus likely to continue to pose problems in the case of
substantive obligations,®* Brunnée correctly notes that with respect to
procedural obligations to cooperate, inform and consult “the effects of
LRTAP have crossed the threshold of ‘serious impact’ activating the duty
as such.%

in gpite of the fact that problems of acid rain and ozone depletion are
quintessentially international in scope, an imporiant role can and has
been played by national legal systems on these types of issues. Afier
noting the problems associated with uwse of national courts, Bruanée
discusses the progressive “Nordic Convention”,5 which gives any person
located in the contracting state and affected by environmentaily harmful
activities of another contracting state the right to bring ar action
{(including proceedings for compensation for damages) to the same extent
and on the same terms as a legal entity of the state in which the activities
are being carried out.® The U.S. Clear Air Act®® — Canadian Clean Air

58 7bid, atp. 113.

59. Briefly discussed by Bruanée, ibid, at pp. 114-115.

60. fbid, at pp. 115-116, and 136-140.

61. Brupnée concludes that, in spite of the move towards strict liability for uitrahazardous
activities, a fault (due diligence) standard is appropriate for LRTAP situations: ibid, atpp. 117-
118

62, {1928) PCIJ Ser. A. Mo, 17 21.

&3. Brunnée, fbid, atp. 112

64, Ihid, at p. 116, 136,140, as confirmed by Handl, 1986, supra, note 27, at p. 412,

65, fbid, atp. 138

66. 1974 Convention on the Protection of the Environment, reprinted in (1974) 13 IL.3
591.

67. Brumnée, supra, at pp. 126-127,

68. 42 U8C.
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Act® reciprocal ireatment provisions, and problems associated therwith
are also summarized.’™

In light of the limitations of the traditiona! international law approach,
with its broadly worded obligations, its emnphasis on serious damage and
causation, as well as its slowly evolving nature, Brunnée concludes that
the existing international iaw system is inadequate by itself, but provides
the foundation upon which a preventive management approach must be
added.” In this stance, Brunnée could be accused of exaggerating the
limitations of the existing international law system, and expressing undue
faith in the “management approach™ in trhe final analysis, even the
preventive regimes she discusses depend for their proper functioning on
their being clearly established and accepted obligations and rules of
liability. In this respect, some of the more progressive aspects of
international law, such as the ongoing but as yet incomplete work of the
ILC on liability for harm arising from acts not prohibited in international
law and the move towards acceptance of strict liability as the acceptable
standard for cases of environmental harm are perhaps not here given the
attention they deserve.

In Chapter V, the early development of the cooperative, management
LRTAP approach is set out, particularly as it applies to the acid rain
problem. Discussion begins with a description of the United Nations
Environmental Program in the early 1970s, and its use of Action Plans.”
Also examined are the efforts of regional or limited membership
organizations, including the Council of Europe, OECD, and UN’s
Economic Commission for Europe as well as the Economic and Social
Commission for Asia and the Pacific, the Nordic Council, the European
Economic Community, the various bilateral arrangements.”™ Brunnée's
survey reveals some of the strengths and weaknesses, and varied
institutional responses to LRTAP provided by the international
commaunity. The major subjects of discussion in the chapter are the ECE
LRTAP Convention,” and the ongoing Canada-U.S. acid rain
negotiations.”

The impetus for the 1979 ECE LRTAP Convention are traced back to
a statement made by President Leonid Brezhnev of the Soviet Union at

69, 8.C.1970-72, ¢. 47, now Canadian Environmental Protection Act, S.C. 1988, ¢ 22.
70. Brunnée, supra, note 2, at pp. 130-132,

71. Ibid, at p. 141.

72, Ibid, a1 pp. 143-149.

73. Ibid, at pp. 150-223.

74. Ibid, as pp. 175-186.

73, fhid, at pp. 196-210,
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the 1975 conference, calling for international approaches to the pan-
Eurgpean problems associated with energy, transport, and the
environment.”® Norway and Sweden seized on the ECE's unique East-
West membership, and the conference’s recommendations for greater
cooperations with respect to fuel desulphurization and control of NOX as
as an opportunity to forge an LRTAP agreement.”” Negotiations began in
1977, culminating in the adoption of the treaty in 1979 and ratification
n 19827

The provisions of the convention are examined in some detail by
Brunnée.” While critical of the lack of hard commitments for action and
innumerable qualifiers contained in the Convention and protocols, she
also provides valuable insights as to why the somewhat motherhood
nature of the Convention was inevitable, given the diversity of interests
and countries represented.® In spite of its many weaknesses, Brunnée
views the Convention asa posiiive contribution toward resolution of the
LRTAP problem, emphasizing in particular the flexibility of the
framework approach for dealing with an issue the subject of scientific
debate and significant economic implications.?!

The multi-state activities of the ECE which culminated in the LRTAP
conventions and protocols are constructively contrasted by Brunnée with
the bilateral Canada-1.5. acid rain negotiations.’? That most European
countrics are both polluters and victims is described as a fact conducive
of regional cooperation, whereas in the North American situation, the
accepted victim-polluter (i.e., Canada U.S.) relation has made solutions
less obvious® On the other hand, the long tradition of cooperation
between Canada and the United States is considered by Brunnée to be an
important motivating factor for negotiated resolution of the problem.®
The author analyzes the role of the LIC as 2 long respected institutional
mechanism used to address Canada-U.S. border resource conflicts.®s The
development of the International Joint Comumission’s role in envi-
ronmental matters is set out.8 As to why the 1JC has not played a central
role in resolution of the acid rain problem, Brunnée realisticaily suggests

76. fbid, atp. 6.

77. Fbid.

78. Ibid, a1 pp. 176-177.
79. Ibid, atpp. 177-185.
80. Ihid, at pp. 184-186.
81. Tbid

82, fhid, aspp. 190-210.
3. Ibid, at pp. 190191,
§4. Ibid, atp. 191,

BS. Ihid, at pp. 192-198.
86. Ibid
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that the ecological, economic and political dimensions of the issue are of
a national scale, and that it is perhaps too much to expect the
governments to relinquish control over such decisions to an independent
body #

Negotiations between the two countries outside the 1JC framework are
also examined, including the 1978 exchange of notes which established a
research consultation group,®® and the signing of a Memorandum of
Intent in 1980.% Brunnée points to the coming into office of the Regan
admigistration in January 1981 as a tumning point in Canada-US.
relations over acid rain.®® U.S. manipulation of the scientists appointed to
the working groups lead to questionable quality of work and criticisms of
its objectivity, eventually resulting in the Americans adopting a
frustrating {for the Canadians) “go slow, more research needed”
position.®* When negotiations subsequently broke down, Canada began
unilateral reductions®? In a continuing effort to reduce some of the
scientific uncertainty, in 1983 a tracer experiment agreerent was signed
between the two countries,” and in 1985 special envoys were appointed
by the respective povernments,® who recommended (among other
things) a multi-million dollar commercial technology demonstration
program in the U.S5 Brunnée’s account of the development of the
management approach to address the acid rain problem amply
demonstrates that behind every bilateral agreement, memorandum of
intent, or multi-lateral convention on acid rain lies a complex interplay of
institutional, legal, political, scientific and socio-economic factors.
Understanding such factors enhances our ability to respond through
appropriate legal and institutional measures to future emvironmental
threats.

Brunnée then looks in detail at the conception and development of the
Vienna Convention on the Protection of the Ozone Layer and subsequent
Montreal Protocol in Chapter VI Given that the Convention and
Protocol represent the first example of a truly global management
approach to an environmenta! problem addressed by countries from a
variety of ideological and economic backgrounds, and given that the

87, hid, atp, 208,

88. Ibid, atp. 199

89, [bid, at p. 200.

90. Ihid, atp. 202.

o1. Ibid, ut pp, 202-203.
92. fBid, atp. 204.

93, Ifhid, at p. 205.

94, Ihid

83, Ibid, at p. 206.
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agreements were reached in record time (as mentioned earlier, the
problem of ozone layer depletion was not even scientifically recognized
until 1974), it is not surprising that this approach is presented as the
protofype upon which other agreements could be patterned.

In the course of her analysis, Brunnée reveals some of the substantive
and procedural weaknesses as well as the strengths of the Convention and
Protocol: for example, the probable insufficiency of the agreed upon CFC
reducitons,®® and the fact that there is no mandatory procedure for
dispute settlement® are two continuing problems (others have gone much
farther in criticizing the terms of the Convention and Protocol.)®
Brunnée sets out the integral role played by UNEP in intitiating and
promoting the drafting of the agreements and also descibes the widely
diverging interests of the parties which became evident during the
negotiation phase preceding the drafting of the agreements® Rufts
between the EEC and the US. developed over whether or not limits
should be placed on production or on consumption;'® as well, the unique
position of developing countries, who have not been significant
contributors to the problem in the first place and did not want their
ability to develop compromised by the agreement, also had to be
recognized in the terms of the agreement’®! Interestingly, Brunnée
attributes some of the aggressiveness in which the US. pursued the
negotiation of the agreement {0 a domestic legal action against the federal
Environmental Protection Agency.'® As with her evaluation of the acid
rain agresments, Brunnée here indicates her support for the use of a
framework agreement approach to address controversial issues marked
by scientific uncertainty.1

Throughout the book, Brunnée compares and contrasts the differences
between acid rain and ozone depletion, and between the positions of the
developed and developing nations to good effect. As a result, the reader
gains an appreciation for how the legal form of international poliution
agreements Is in large part determined by such factors as whether the
environmental problem is perceived as a regional threat {eg., acid rain) or

96, Hhid, atp. 251,

97. Ibid, at p. 235 and 267.

98. See, cg., P. Tourangean, “The Montreal Protocol on Substances that Deplete the Ozone
Layer: Can It Keep Us All from Needing Hats, Sunglasses, and Suntan Lotions?” (1988-198%)
13 Hostings Int'l and Comp. L Rev. 509, esp. at pp. 519-540.

99. Brunnée, supra note 2, ai pp. 226-229,

100, fBid, at pp. 240249,

101, fbid, at pp. 238-239.

102, Ibid, at pp. 249-250,

103. ibid, at pp. 250-251,
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as global in nature, and whether the problem is perceived by the actions
of (and therefore primarily the responsibility of) the industrialized
nations, as opposed to that of developing states.'®

Although Brunnée’s account ends with discussion of events as of lale
1987, the story is far from over. While the Vienna Convention entered
into force September 22, 1988, and the protocol on January 1, 1989,
some of the potentially most difficult components of the agreements have
yet to be agreed upon: for example, procedures for determining incidents
of non-compliance with Protocol terms have not yet been worked out,
nor is there yet a procedure for deciding on the treatment of non-
complying nations. On the acid rain front, U.S. President Bush’s recent
Clean Air Act legislative amendment initiatives could, if they survive
Congress scrutiny intact, prove to be a major step toward Canada-U.S.
agreement on this problem.

The atmospheric pollution issue which has now moved to centre stage
in the international community is global warming. The March 11, 1989
Declaration of the Hague'® calls for the development of new institutional
authority, either by strengthening existing institutions or by creating an
institution with “new and more effective decision-making and
enforcement mechanisms™ to address the globa! warming issue.l%
Decisions of the proposed authority are to be subject to review by the
International Court of Justice at the Hague!® Twenty-four nations
oniginally signed the declaration, and another nine signatories were
announced foliowing & meeting in Paris on May 9-10, 1989108
Signatories represent developed and developing countries, including
Australia, Brazil, Canada, Czechoslovakia, Egypt, France, Hungary,
Japan, India, Indonesia, Italy, the Ivory Coast, New Zealand, Senegal,
Sweden, Venezuela, West Germany and Zimbabwe.'® French Prime
Minister Michel Rocard is reported to have invited nations that have not
vet signed the declaration to become involved at the earliesi possible
time, so as to protect their interests before the regulations and
enforcement mechanisms are finalized. 110

104. On this subject, India has recently demanded that developed countries compensate it to
the tune of $2 billion fo entice i to sign the ozone protocol “India Wanis $2 Billion From
Others to Sign Ozone Protocol”, BNA Fuernational Environment Reporter, August, 1989,
p. 385,

165, 12 INER 176, text reprinted in International Digest of Health Legislation, 1989, 40 (3)
at pp. 122-724,
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108. Per “Meeting strengthens Hague Accord; Nine More Nations Sign Declaration”, BNA
International Enviromment Reporier, June, 1989, p. 287,
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I, in their call for an international agency with new and effective
“enforcement” mechanisms, the signatories o the Hague initiative
envisage more than simply the trade sanctions and “dispute settlement
mechanisms” in existing conventions, then it would seem self-evident that
what is being considered is the establishment of an international
environmental regime which is considerably more powerful than
anything currently in piace, several steps beyond the management
approach described in the Vienna Convention and Moatreal Protocol.
Clearly, for such an institution to materialize, nations must first agree to
relinquish significant aspecis of sovereignty. In the opinion of this
reviewer, one weakness of the Brunnée text is the apparent reluctance of
the author to explore the possibility of such a global environmental
authority (and its practical and legal implications) in the context of her
discussion of the ozone depletion management approach. Perhaps even as
late as 1987 the likelihood of a world environmental enforcement agency
seemed beyond the realm of possibility, although calls for such an entity
have been made since at least 19701

A final note on the general readability of the text is in order. It has
been said that a thesis or dissertation is only rarely publishable as a book,
and even more rarely as a good one.!2 Brunnée's book is obviously one
of the rare successes. It is eminently readable, well organized and
thoroughly documenied up to late 1987, It builds substantially on the
carlier work of van Lier.!® There are limitations to the book: the lack of
detailed discussion of the new developments in state responsibility and
liability, lack of aggressive criticism of the ozone pact, and a failure to
explore beyond the currently used approaches to international
environmental problems. But these are inevitable deficiencies to be
expected in 4 text which attempts to provide an overview of the issues.
Anyone wishing to gain an understanding of this fast-developing area of
international law would be well advised to start by obiaining a copy of
this book.
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